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++ Introduction

With a strong realization of the importance of the role of collective efforts in the fight against
corruption, AMAN Coalition issues the 2008 Annual Report on Corruption in Palestine to highlight
the roles and efforts undertaken by all concerned parties, both official and civil and civil society
organizations in particular, in the fight against corruption during 2008, and their ongoing efforts to
promote values of integrity, principles of transparency and systems of accountability.

The report observes both positive and negative changes in the nature and prevalence of corruption
in the various Palestinian sectors, taking into account; the political, social and economic changes; the
Palestinian National Authority’s need to continue the development of its policies, legislations, and actual
measures and actions to combating corruption in various fields, specifically in the public sector.

Therefore, this report sets forth to describe the changes that occurred in the nature, manifestations
and factors underlying corruption that have occurred in 2008. The report uses information and data
obtained from;

- A series of studies, reports and applied researches, prepared by AMAN Coalition and others, on
the situation of the Palestinian society over the past years.

- Interviews conducted with many officials to gather information as directly and accurately as
possible from the primary sources'.

- A public opinion poll that was carried out in the West Bank? to assess the Palestinian public
perception of the issue.

A number of researchers and experts in the fields of combating corruption and good governance
participated in data analysis and preparation of clear and specific recommendations for all related
parties.

This report seeks to assist decision-makers, politicians and civil society institutions to take necessary
actions and steps, each according to their respective positions and functions, in order to reduce the
prevalence of corruption. Specifically, it aims at pressuring for the creation of a national and political
will for the political parties and officials of the three branches of powers by; creating effective anti-
corruption mechanisms and the dissemination of pertinent legislations and regulations; in addition

1 The report focuses on the Government, Legislative Council, political parties, judiciary authority & the
Public Prosecutor's Office, Financial & Administrative Control Bureau, the security agencies, etc.

2 A public opinion poll was conducted on Feb 6-10, 2009 in the West Bank only, because of the destruction
of many ministries and non-ministerial public institutions and during the Israeli military attack on Gaza
Strip, which made it impossible to replicate the poll there.
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to the assigned role to the institutions of civil society to educate the general public, specifically
employees, on the dangers of corruption, such as favoritism, Wasta and waste of public funds.

We hope that AMAN Coalition will publish this report annually as an index on corruption and as a
practical and objective mechanism to review policies, legislations, procedures and measures that
directly or indirectly affect the integrity system in the Palestinian society.

We hope that this report, that is offering a scientific and community-based contribution based on
the right to participation of all parties, will put an end to the lip service, and the demagogical trends
in addressing this serious phenomenon, and help turn criticism into action where interventions
result in a positive impact towards reform and change.

** The Unity of the Concept of Corruption as Basis for
Joint Action for Combating Corruption

Corruption is not a new phenomenon in the world born a year or even few years ago. In fact it
is traceable back to many past decades and centuries. Today, the issue of concern is not whether
corruption is present or not, but on the size and form of that presence. Since it is not confined to
a specific community or state, corruption does not differentiate between rich and poor nations,
whereas its devastating effects reflect on various aspects of political, social or economic life, despite
the fact that the poor and marginalized segments are more influenced by corruption than others.

Notwithstanding the various definitions for the concept of corruption, they all converge on that
corruption is:

- Actually based on the exploitation of the public position or status, to achieve self-interests;
- ltisillegal, and is incompatible with the moral values prevailing in society;
- Itis a personal conduct that is poorly reflected on the behavior of others, and

- All personal gains are on the account of the society.

AMAN Coalition has defined corruption as “the use of public position for the achievement of a
personal interest.”?

Corruption takes various shapes and forms in different communities that cannot be fully and
accurately accounted for. It differs depending on who practices it or to what pursued interest. It

3 Abeer Musleh et al. Integrity, Transparency and Accountability in Combating Corruption. AMAN Coalition,
Ramallah, 2007.




may aim to achieve material benefits, or political or social gains. Furthermore, it can be practiced
individually or collectively by an organized and coordinated group. The latter mode is the most
dangerous form of corruption since it penetrates the entire structure of society. Therefore, methods of
combating corruption are based on the efforts of each country after the most critical manifestations
of corruption are studied and assessed prior to the determination of the best efficient ways to
combat corruption in that particular society.

As there are many manifestations of corruption, there are many underlying causes that vary from
one place to another and from one society to another, but they are often linked to the absence of
the rule of law, the lack of effective control or accountability systems based on clear and enforceable
laws and regulations, in addition to the weakness of the electoral process. However, the prevalence
of corruption intensifies when it occurs in societies under autocratic or undemocratic regimes
and increases with the deepening of poverty and ignorance of the public on the dangers and
manifestations of corruption.

+» The Enabling Environment ... A Negative Factor

It is well known that the Palestinian territories have been under rigid military occupation since 1967
which left its legacy not only on the social and economic life, but also on the political and legal
environment. Both territories and all social and economic aspects of life have been administered
and controlled by Israeli military orders which have purposefully denied the formation of Palestinian
institutional structures and decades later have continued to thwart the efforts of the Palestinian
National Authority for the building of efficient public institutions.

Based on Oslo Accords, the first Palestinian government was formed in 1994 even before the creation
of a Legislative Authority which was elected two years later in 1996 as a result of the first Palestinian
legislative election ever to be held. All PNA institutions show the kinds of weaknesses that typically
accompany the transition from resistance (based on revolutionary legitimacy) into independence
and statehood (based on constitutional legitimacy).

The first Palestinian Legislative Council (PLC) enacted the Palestinian Basic Law or the constitution
according to which the Palestinian public life is governed. The PLC also passed several laws to
organize public work in many important areas such as: Civil Service; Labor, Public Works and Tenders,
Public Supplies, Consumer Protection, lllicit Gain, General Budget, Local Government, Local elections,
General Elections, The Financial & Administrative Control Bureau, and the Rights and Duties of the
Legislative Council Members, to name but a few laws.

The Legislative Council has also encountered a series of problems, the most critical of which is
instability of the separation of powers, where the growing power of the Executive Authority has
overwhelmed those of the Legislative and the Judicial Authorities combined. The direct result of this
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imbalance of power has been feltin many aspects, including the identification of cases of corruption
and the prosecution of their perpetrators. Some leaders, political parties, and social powers within
the political system or affiliated to the PNA have played a negative role and resisted PLC oversight
over the other branches of authority since by so doing a setback may occur to their agenda. This
made the Executive Authority, in which these forces have dug their heels, seem unwilling to enforce
the law or operate in accordance with transparent procedures®.

The death of the Palestinian President Yasser Arafat in 2004 necessitated conducting new elections
and the amendment to the Elections Law. The presidential elections were held in 2005 while the
second legislative elections followed in 2006, both of which were carried out with transparency and
integrity. The existence of a neutral and impartial Elections Commission contributed to the success
of this rightful exercise of democracy while its results brought new political powers to dominate the
PLC when the Reform and Change party (Hamas) won the majority of the PLC seats while presidential
elections was won by President Mahmoud Abbas (Fateh). The situation has gravely deteriorated
when the major two opposing parties in the Council started having a conflict over the authority and
its institutions. To complicate things further, Israel arrested about all representatives of Hamas to
the PLC members, a measure that entailed the disruption in the parliamentary life in which the PLC,
which is the main tool of control of government, has practically fallen into paralysis.

Soon after, the polarization between the political rivals unfortunately advanced to an open armed
conflict between the major two powers in the Palestinian territories, which culminated in a real
geographical division between the West Bank and Gaza Strip where public life is run by a caretaker
government in the West Bank and a deposed government in Gaza Strip. This was reflected not only
on the political situation but created an environment in which accountability process fell back in
regards to both authorities and further weakened the already fragile roles of oversight institutions,
the rule of law, and the judiciary throughout the year 2007.

+,» The Status of Corruption in Palestine in 2008

The year 2008 has witnessed a number of progressive reforms, particularly in the area of public funds
management. All PNA revenue accounts were consolidated in that of the Public Treasury and all PNA
expenditures were transparently disclosed on the web page of the Ministry of Finance after such
publication was withheld for a while. The re-issuance of both monthly and quarterly financial reports
and periodic quarterly financial reports is indeed a positive trend although it should be noted that
the role of the PLC and its committees was non-holding the government accountable.

4 The National Integrity System, Ramallah, the Coalition for Accountability and Integrity (AMAN), 2008.




Another noticeable area of improvement this year involved increased adherence to the regulations
and procedures of recruitment and appointment to the public service in general. However, public
appointment policy in 2008 was marred by a serious deficiency, namely the incorporation of an
additional step involving security checks and clearance of candidates for public service posts by the
Preventive Security and Intelligence Service in the West Bank, which permitted the re-emergence
of favoritism and nepotism. On the other hand, the public sector in Gaza Strip has become
increasingly politicized, more so at the levels of leadership and management positions, whereas
political corruption has been publicly exercised as manifested in the dismissal, termination, transfer
or exclusion of public officials believed to belong to the political opponents who were substituted
by new hires of a favorable political affiliation.

Moreover, some improvements in combating corruption also persisted in 2008. As they were reflected
in public tendering in terms of enhanced transparency, effective discussion, and the provision of
financial disclosures by the addressed persons, such as ministers and PLC members, as well as judges
upon entry to the judicial corps. But in the area of combating corruption, the government decided
to form a national team which will be responsible for the preparation of the national plan to combat
corruption and improve transparency in the public service through periodic reporting of ministries
on the progress achieved in the execution of their programs and plans. The Quality Governmental
Performance Department at the Secretariat of the Council of Ministers is responsible for the follow
up on the preparation of these periodic reports>.

Despite these reforms, many forms of favoritism, nepotism, misappropriation of public money and
abuse of public position continues to impact on many sectors of the Palestinian society as well as
the institutional structure of relevant institution to combat corruption. For example, the lllicit Gain
Commission was not created in accordance with the law governing its mandate and operations. In
addition, the absence of the role of the PLC as a watchdog on the executive power in many areas not
to mention the general weakness and out-datedness of the legal system on combating corruption.

Finally, the shortage of resources available at the disposal of the public prosecution capabilities was
reflected on its inability to achieve substantial progress in its investigation of corruption files and/or
in their referral to the judiciary system.

A recent public poll indicates that, in spite of some improvement resulting form applied reforms, the
Palestinian public still believe that these improvements are inadequate and insufficient. The public
opinion survey on the status of corruption in the Palestinian society in 2008 revealed the following:
as 55.8% of respondents believe there is an increased level of corruption, 19.0% of respondents
believe of just the opposite. The latter demonstrates that public perceives and acknowledges some

5 As indicated in the letter received by the Coalition for Accountability and Integrity-AMAN on March 8,
2009 from the Secretariat of the Council of Ministers.
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decline in corruption cases. On the other hand, 20.3% indicate that they had not seen any change in
terms of corruption compared to a tiny percentage stating that they have no idea (4.2%) or declined
to answer (0.8%)°.

Percentage of Responses to Public Poll on the Prevalence of Corruption in 2008
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+»+» The Most Prevalent Manifestations of Corruption in
Palestine in 2008

Forms and manifestations of corruption vary from one community to another and from one state
to another. In some societies, bribery is the main form of corruption; in others it may be exhibited in
the misappropriation of public funds, favoritism or nepotism in appointment to public service posts.
The degree of prevalence of such manifestations in a society also fluctuates where it could sweep
the entire public sector from top to bottom or it may be restricted to certain ranks at the top of the
pyramid in other societies.

In the Palestinian case, some previously existing forms of corruption have persisted in the society,
such as: favoritism, Wasta, nepotism, misuse of public position, waste of public money, bribery,
money laundering. Some manifestations in the public sector seem to have declined by various
degrees, such as: misappropriation of public funds, favoritism and nepotism in public service
appointment, PNA-paid medical treatment abroad, and scholarships.

6 lbid: The Results of the Opinion Poll
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Favoritism, Nepotism and Wasta: Caused by Political Affiliation, Kinship
and Personal Ties

It could be argued that nepotism and favoritism, as reflected in the recruitment of personnel to the
governmental or nongovernmental sectors, are relatively new phenomena dating back only to PNA
post formation era and the ensuing transformations in the Palestinian society since 1994.Then, much
recruitment that took place lacked professionalism and adherence to the administrative procedures
that takes into account specialization, experience and educational attainment level.

However, such recruitment has been linked to a host of other factors, including: the individual’s political
background, their personalrelationships with political leaders, and kinship and clan membership. As the
individual’s capabilities are usually overlooked, the nature of the needed human resources, in terms of
size and available posts linked to the institution’s objectives and plans were also ignored. This practice
has consequently led to the inflation of the Palestinian civil servants in the public sector beyond needs
and resources available at its disposal. It should be also noted, that this vast number of public posts
has not been matched by similar increase in productivity proportional to the size of the utilized human
resources. The PNA General Budget was not only burdened financially and administratively, but also
the limited public funds were wasted given that there were thousands of such appointees who have
never showed up at their designated place of employment for the posts they were hired for.

The inadequate control and oversight capacities available at the relevant institutions contribute to the
spread of favoritism and nepotism in public recruitment. Although the General Personal Council (GPC)
and the Administrative and Financial Control Bureau are the two competent authorities with the inherent
jurisdiction in accordance to the provisions of the law, they have the power to review and monitor
decisions pertinent to public employees, whether in relation to recruitment, salaries, wages, promotions,
allowances, leave of absence, and any other compensations to ascertain the extent of compliance to the
laws and regulations on one hand, and its consistency with the General Budget on the other.

However, the General Personnel Council has rarely a role to play since the Council is not asked to
participate in the decision making processes undertaken before appointment to every public office.
The Council does not receive periodic reports of each public institution and staff numbers who
are assimilated into the PNA institutions so that it enables the Council to ensure respect for the
established recruitment procedures and needs, as provided in the attached positions needs to the
public procedure.

It is worth mentioning that the role of the Legislative Council in the control of employees’ numbers
in accordance with the approved staffing schedules annexed to the General Budget is absent’.

7  Interview with Mr. Jafal Jafal — the Legal Adviser of the Financial and Administrative Control Bureau
conducted on 28/1/20009.
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Nevertheless, it is possible to say that the year 2008 had witnessed a positive development in this
area as could be inferred from the job vacancies advertised in local newspapers on part of the GPC
in cooperation with the competent authorities. Written and oral examinations are used as a basis for
the selection of candidates for the vacant posts. However, one must not conclude that favoritism and
nepotism have disappeared completely from the public service. The public perception is adamant
that favoritism, nepotism, Wasta are still dominating public appointments and therefore are the
most prevalent manifestations of corruption in the government sector, as indicated by more than
half of the respondents (54.8%) to the public poll.

Percentage of Responses to the Most Prevalent Manifestations of
Corruption in the Public Sector
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Misappropriation and Waste of Public Funds

Misappropriation of public funds entails the theft of public funds and properties under the authority
of the corrupt official which could be done through forgery of official documents, unlawful seizure
of public property, or the allocation of public funds on nonexistent or not-for-profit organizations or
other institutions. It also includes the misuse of available resources of an institution (whether public
institutions, NGOs or other civil organizations) such as funds, vehicles, equipments and machines for
private purposes or for covering unauthorized international travel and accommodation expenses,
or even their use for the running of elections campaigns. In other words, it covers all forms of taking
advantage of an institution’s financial capacity for purposes other than serving the organization’s
objectives and programs. Misappropriation and waste of public funds are inter-related as in the use
of resources not in accordance with the actual work needs.
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In February 2008, AMAN Coalition issued a report which enlists examples of misappropriation of
public funds pertinent to the use of governmental vehicles. The report concluded that the majority
of governmental vehicle funds were allocated as privileges for certain key personnel in the Palestinian
Authority (PA) rather than being determined by work priorities and needs. Therefore, such vehicles have
become as private property by their users and in often cases their family members as well. Moreover,
some employees who have not fulfilled the relevant eligibility and allocation criteria were nonetheless
granted governmental vehicles. Moreover, allocation was made on the basis of staff positions they
occupy or as a result of kinship or other close relations with decision-makers in the institution?.

The same applies to the utilization of vehicles with governmental licensing plates by the personnel of
the Palestinian security agencies where vehicles are not allocated on the basis of clear and identified
criteria, such as work needs or the rank of the person. Discrepancies exist not only between the
various security agencies bodies, but also within the same agency that would allow vehicles’ use
for certain officers or ranks and deny others of the same privilege. The ambiguity in terms of vehicle
allocation criteria entails that there is no clear distinction between public or private utilization.
Ironically, some officials with more than one official capacity are allocated more than one vehicle.
For example the same person would be given two vehicles for being a PLC member and a minister
at the same time, and maybe two were allocated for a minister or a chairperson of one of the public
institutions or any other title.

Similar results were also found in the allocation of fuel coupons®. Despite the procedures set by
the Ministry of Transport and its efforts to limit the number of public vehicles and their obligatory
designation with red license plates, most ministries and public organizations set no regulations to
track fuel consumption for work or personal uses. Furthermore, fuel coupons are administered as a
privilege granted to certain posts and ranks in the form of a monthly lump sum amount disbursed
along with the salary, a practice that is contradictory to the provisions of the Civil Service Law, which
granted a of set of financial rights, such as salary and allowances, but do not incorporate fuel expenses.
In addition, unlawful disbursement of transportation fees for employees’ commute to workplace is
used to manipulate the system where in some cases, employees frequently change their residences,
as stated in their identity card, for the obtainment of larger transportation amounts. Meanwhile, fuel
coupons continue to be unlawfully used for personal purposes by general directors and others.

Furthermore, abuse of public position for the misappropriation and waste of public property is more
clearly manifested in the allocation of state lands to individuals or firms. In spite of some attempts
made by President Mahmoud Abbas for the retrieval of state land seized by fraud, this phenomenon
was widely spread in Gaza Strip in 2008 where the remaining state land, especially the lands of

8 AReporton Misappropriation of Public funds in PNA Institutions issued by the Coalition for Accountability
and Integrity- AMAN, February, 2008.

9 ibid
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former Israeli settlements, had been allocated to parties and individuals for political reasons. Apart
from some successes in Ramallah and Al-Bireh district in this regard, the PLC resolution of 2005 that
called for halting state land allocation until all previous allocation were reviewed is still awaiting
execution by relevant authorities.

Bribery

Bribery refers to the obtainment of funds or any other benefits given to a recipient in return for the
execution of an act that violates the proper principles and procedures, or non execution of an act
in conformity with the laws and proper procedures. It can be argued that while bribery is definitely
one of the most prevalent manifestations of corruption in the world, the degree of its dissimilation
in the Palestinian society, which is not completely bribery-free, is indeed weak and limited compared
to other forms of corruption. While bribery mainly exists in the private sector, it has spread to public
institutions, particularly in public tenders and bids. Therefore, bribery has occupied the second
place to nepotism on the list of public perception of the most widespread forms of corruption in
the public sector as indicated by responses to the public poll with a percentage of (19.9%) of all
respondents'®,

Percentage of Responses to the Most Prevalent Manifestations of
Corruption in the Private Sector
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10 Ibid, public survey

15




Money Laundering

Money laundering is recycling illicit funds resulting from illegal acts to lawful investment areas and
channelsin order to conceal their true source and hence be perceived as being generated from lawful
sources. Such illegal activities include drugs, slavery and human trafficking, prostitution, arms trade
and funds generated by corruption. Such activities cause not only an exacerbation in financial and
administrative corruption but also disturbance in stock markets, corrupt police officers, the judiciary
and politicians and optimally undermine states’ sovereignty and exacerbate organized crime, etc.

Regardless of the grave difficulty in identifying the actual extent of the problem of money laundering
or its effects due to its nascence in the Palestinian territories, there are a number of facts that can
actually be relied on to drive such estimation, even provisionally, of the size of money laundering.
But it should also be noted here that the Palestinian territories are influenced by the existence of
money laundering in Israel, and is almost exclusively linked to Palestinians conducting transactions
with Israeli traders (and also settlers in the West Bank settlements) that involve entering arms, and
expired and contraband goods, such as electronics, to the Palestinian territories. In other cases, dirty
money from abroad makes its way to the Palestinian territories through bank accounts of individuals,
organizations or fake firms established specifically for this purpose.

In order to curtail such perilous crimes, many organizations such as (the Monetary Authority,
local banks and the Capital Market Authority) have adopted a variety of preventive measures. For
instance, the Monetary Authority, based on the Law No. 2/1997 that regulates its own functions,
devised a number of procedures and decisions seeking the stabilization of the banking system and
the protection of the Palestinian economy from abuse and exploitation through'*

1. The establishment of the Financial Monitoring Unit and the implementation of the anti-money
laundering plan through the collection and analysis of data related to suspicious transactions
before their referral to competent judicial authorities.

2. The issuance of circulations to the Palestinian banking system clarifying the role of banks in
anti-money laundering and obliging them to report suspicious transactions. In compliance with
these circulations, banks adhere to the following:

a. The recruitment of compliance officers in accordance with “Basil Recommendations” in order to
monitor and verify banks’'compliance to the laws, regulations and instructions made by the Monetary
Authority, through the monitoring of banking and financial transactions in order to preserve the
reputation of the banking system and establish safeguards against threats and exploitation.

11 A Report on the Palestinian Experience in Money Laundering, issued by The Coalition for Transparency
and Accountability- AMAN, July 2008, p. 13.

12 Information obtained from an official letter from the Monetary Authority to AMAN dated 1/3/2009.
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b. Supporting the Financial Monitoring Unit through the provision of necessary data and
information on suspicious transactions in a timely manner.

c¢. Upgrading of clients’ data to provide sufficient information about the clients, their professions,
and the purpose of opening their bank accounts.

The Anti-Money Laundering Law and the establishment of the National Committee for Combating
Money Laundering contribute to its containment despite the need for the enforcement of that
aforementioned law through the development of the executive regulations and necessary bylaws.
In addition, necessary training needs on money-laundering.

With regard to the role of the Capital Market Authority PCMA in the national efforts to combat
the money-laundering phenomenon, it can be said that the PCMA is the competent party for
the monitoring and direction of the capital market sector and its active institutions. The PCMA is
committed to the devise and application of all means to verify the compliance to the legally endorsed
anti-money laundering systems and regulations by the financial institutions under its control. This
includes setting control on those parties and identifying measures that need to be adopted by them
in order to comply with those measures. Moreover, the PCMA represented by its chairperson is
considered to be a member in the National Committee for Combating Money Laundering, in which
s/he participates in the development of rules and regulations necessary for combating money
laundering.

In addition, the PCMA plays a monitoring and supervisory role over the organizations under its
control, namely securities companies, brokerage firms, insurance companies and stock market,
through which anti-money laundering operations can be carried out. With the aim of preventing
the occurrence of money laundering activities, the PCMA had undertaken a number of measures,
among which:™

a. Applying the principle of “Know your Client”. Through this principle, financial companies are
prohibited to accept cash payments so that all transactions are done through bank accounts.
In this manner, the banks are granted the opportunity to become acquainted with their clients
and to verify their identities and the professions they pursue.

b. Applying the policy of disclosure, according to which all personnel working for parties under
the control of the PCMA, especially those occupying senior positions such as general directors
and board members, as they must declare all their financial transactions as well as those of their
first degree relatives. All transactions of this kind are subject to monitoring and verification in
order to avoid using them for money laundering.

13 Aninterview with Dr. Atef Alawneh, Chairperson of the Capital Market Authority date 15/3/2009.
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+* Factors Undermining the Anti-Corruption
System in 2008

The persistence of occupation in undermining the Rule of Law

It can be said that the Israeli occupation has both direct and indirect relations to creating an
environment supportive of corruption in the Palestinian territories. It is a standard policy of the
occupation to promote corruption as a tool aiming at weakening of the Palestinian side. The
persistence of occupation and its policies had actually encouraged lawlessness in the Palestinian
territories and sometimes obstructed the process of prosecution and trials of individuals charged
with corruption. It also hinders the operations of the Palestinian security and law enforcement
agencies and has long impeded their roles in uncovering crimes, given the inability of Palestinian
agencies to access or arrest criminals since there is no Palestinian sovereignty over areas “C’", which
constitute more than 60% of the occupied Palestinian territories. In addition, the external borders
of the Palestinian territories as well as the movement of people to and from the territories are both
under the Israeli control.

TheIsraelifactor also enables the trafficking of expired goods the profits of which are shared between
Israeli mafias and some of the greedy Palestinian traders. This encouraging element is critical to the
sustainability and spread of this form of money laundering. The influence of the occupation factor
in creating an environment conducive to corruption is well understood by the Palestinian public.
The results of the aforementioned public polls indicate that 29.3% of respondents surveyed on their
views on the factors underlying corruption in Palestine do believe that the Israeli occupation plays a
key role in creating such an enabling environment'.

14 Ibid. The same public poll
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Percentage of Respondents on the Factors Underlying the Spread
of Corruption in 2008.
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It is worth mentioning here that the destruction of PNA premises by Israel is one of the major factors
contributing to the weakening of PNA control on the ground as well as the effectiveness of the
Palestinian judiciary system, and the ability to bring criminals before courts and the enforcement of
judiciary sentences and provisions.

The Reluctant Political Will to Combating Corruption: From Decisiveness
to Inaction

Political will to fight corruption is one of the main pillars for any successful process to combating
corruption in any society. Political will also provides an entry point to transform the willingness to
reform and combating corruption into a practical, enforceable and effective plan and procedures.
Hence, the failure of PNA institutions to adopt a national plan for combating corruption is by far one of
the significant indicators of the absence of such political will and real desire to eliminating corruption.
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Having said that, itis significant to highlight the important step the PNA has taken in order to provide
for such a political will. For example, the Palestinian Council of Ministers decided in its session held
on August 18, 2008 for the formation of a national team to be tasked with the preparation of a
national plan to support and develop transparency and integrity in the public service. The team is
comprised of the Minister of Planning (rapporteur) and representatives of the Ministries of Interior,
Finance, Education, Health, and Justice, as well as the Attorney General, and the Secretary of the
Council of Ministers. The team also includes representatives of the Financial and Administrative
Control Bureau, the Coordinator of the Legislative Plan, and the Capital Market Authority, in addition
to some national figures and the Coalition for Accountability and Integrity- AMAN as representatives
of civil society institutions. The team will also rely on experts in the field to assist in the preparation
of this plan within the framework of the Reform and Development Plan (2008-2010)">.

On the legislative level, the President of the PNA approved the Anti-Money Laundering law for 2007, the
Anti-Graft Commission, and a host of legislations concerning the financial disclosure of ministers and
members of the Palestinian Legislative Council, judges, and members occupying important positions in the
public service. Consequently, financial disclosure reports were presented by the members of the Council of
Ministers, the majority of PLC members, and appointed judges upon enrollment into the judiciary.

Nonetheless, several important anti-corruption legislations need to be promulgated such as the
one concerning the creation of official, independent and effective anti-corruption commission and
the Anti-graft commission. In addition, the Financial and Administrative Control Bureau should be
strengthened and provided with all requirements necessary for the execution of its operations. Also
the Public Prosecution needs to accelerate the investigation in all corruption cases under its review
and speed up their referral to competent courts, not to mention the prosecution of fugitives and

those accused of corruption that fled the Palestinian territories.

Some PNA and public institutions have generally suffered from structural weakness which seems to
stem from the incompletion of their organizational structures including their internal control units.
Public institutions are largely underdeveloped in terms of clarity of scope of jurisdictions, mandate
and functions including some of the non-ministerial institutions and agencies.

In 2008, the general public feeling seem to recognize that many corrupt high-level officials have gone
unaccountable due tothe absence of serious accountability and legal prosecution which consolidated
the own sense of impunity if not down right encouragement for the persistence in corrupt behavior.
The government’s silence and reluctance to hold the high ranking officials accountable encourages
corruption amongst the lower level officials for they know in advance that their actions would not be
guestioned or penalized. It is also noted that many of the well-known corruption cases (such as the
one known as the “mobile phones” case) have not yet been presented before the Palestinian courts.

15 Resolution No. 80/68/13/m.w/s.f. of the year 2008 issued by the Council of Ministers on 18/8/2008.
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On the other hand, there have been some positive developments in terms of the will to disclose
information and increase transparency in public service in 2008. The Ministry of Finance adopted
the principle of transparency of financial statement and thus published its budget and financial
reports on its website. In addition, some progress has been noticed in the establishment of public
complaints department at various ministries and institutions, which allowed the citizens to lodge
their complaints in various forms including electronically through websites. The electronic sharing of
information and the announcement of job vacancies in local newspapers and websites reinforce the
public policies of accountability and openness towards the public. Furthermore, a code of conduct
for public employees was adopted although no efficient measure is taken yet for its application
or for the training of public personnel on it. Moreover, the improvement was noticeable in 2008
concerning the announcement of public tenders of supplies and works.

Paralyzed PLC

A quick glance at the political events of the year 2008 may justify the conclusion that the PLC did
not have much of a role in fighting corruption or in the areas of legislation. This absence is traceable
to several serious factors such as: 1- the detention of many PLC members, 2- the conflict over power
internally to the Council, 3- the political polarization and split between the West Bank and Gaza
Strip all of which hindered the ability of the PLC or its committees to function and convene its
sessions. Eventually, the PLC lost its capacity for oversight and to holding the executive authority
accountable whether in the domain of control of public funds, General Budget, appointment to key
public positions, review of reports submitted by the control authorities, or even for the utilization
of standard parliamentary control tools such as including questioning of ministers and other public
figures and the formation of investigative committees.

Furthermore, there are several anti-corruption legislations that have yet to be approved covering
important areas such as: the right to access information, competition and prevention of monopoly,
regulation of privileges, privatization, regulations on the mandates and functions of various ministries
and public institutions, laws and regulations of the Anti-graft commission, a detailed regulation on
the conflict of interest in public services, laws for the functions of the Investment Funds, in addition
to the criminalization of corruption in the Penal Code. It is worthy to note that the current laws
deal with most corruption cases as misdemeanors (punishable by imprisonment from 6 months to 3
years), in addition to the short period allowed for the application of the statute of time limitations in
the prosecution of the crimes of corruption.

In spite of the absence of PLC oversight, its members in the West Bank had worked in late 2008
for setting up of parliamentarian working groups similar to the parliamentarian committees in
the PLC. These working groups took upon themselves to follow up with various public issues and
succeeded in the forming of a fact-finding committee to investigate the misappropriation and
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theft of public funds from the account of the Ministry of Detainee and Ex-detainees Affairs. This
committee has completed its report that is currently awaiting adoption of the Higher Committee of
the Parliamentarian Working Groups after which the report will be published to the public’®.

The Financial & Administrative Control Bureau: How to Enhance its Role
in Combating Corruption

The importance of the Financial and Administrative Control Bureau stems from its role in the oversight
of parties under its authority, as indicated in Article (31) of the Bureau Law and the provisions of Article
(2) of its regulations. The Bureau has its own budget within the PNA general budget, has an independent
legal personality, and enjoys full legal capacity to operate and carry out all actions and activities that
guarantee the achievement of its objectives. Article (12) of the same law states that all parties under
the jurisdiction of the Bureau should fully cooperate and comply with the Bureau'’s requests.

In practice, however, the Bureau faces many challenges including the weakness of its oversight
over the parties under its control and their weak cooperation. On one hand, some of these parties
do not cooperate in the submission of report and other documents requested by the Bureau. It is
noticeable that all financial and semi-governmental centers have not informed the Bureau of cases
involving irregular expenditures. Employees delegated with financial expenditures in all financial
centers under the Bureau’s jurisdiction have also not informed of financial embezzlement, theft,
misappropriation, and waste of public funds that occurred in 2008. On the other hand, and despite
the substantial support from the Caretaker government for the provision of the adequate human
resources, the Bureau is still suffering from shortages in the human and financial resources to carry
out its work effectively due to the vast number of entities under the Bureau'’s jurisdiction.

As for corruption, the Bureau’s law does not overtly provide it with the power to refer to the Civil
Public Prosecution the cases of corruption whether that came to its knowledge or discovered during
its operations. Yet in practice, the Bureau has presented its reports (including corruption cases) to the
PNA since the establishment of the Office of General President in 1995 but since 2006, the Chairperson
of the Bureau started to forward many corruption cases -despite the lack of clear legal provision- to
the Public Prosecutor for appropriate legal course. This initiative has come in an attempt to discourage
corruption and to increase the effectiveness of the Bureau’s reports in combating corruption.

Early in 2008, the Bureau released two quarterly reports to decision makers. The first quarterly
report of 2008 provided data and information regarding the Bureau’s activities for institutional
development, oversight, and auditing on some public sectors (Public Vehicles) in order to enhance

16 Aninterview conducted in 25/03/2009 with Mr. Abdul Rahim Taha, the Director General of the Complaints
Department at the Palestinian Legislative Council
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integrity, transparency, accountability, and fighting corruption. The second quarterly report of 2008
focused more on the positive outcomes of oversight and internal auditing with the purpose of the
development and evaluation of these institutions. It has also aimed at the disclosure of financial and
administrative irregularities within these institutions and suggested ways for their rectification, in
addition to the prevention of corruption and the promotion of integrity and accountability in the
management of public funds'’.

Compromising the Independence of Judiciary Contributes to the Spread
of Corruption

The legacy of the Palestinian judiciary and its weakening in the past years has encouraged the
impunity of the corrupt elements and avoided accountability, due to the prolonged time of
adjudication and the case backlog before the Palestinian courts in addition to the shortage of judges
and their insufficient practical experience in dealing with some of the issues of corruption. In some
cases, some executive organs lacked the commitment for the enforcement of implementation of
courts rulings judiciary, or interference in the judiciary’s work especially on part of some PNA officials
of security agencies. This has led to a general situation of insecurity among the public and their
disbelief in the value of resorting to the judiciary.

However, and in spite of the overall negative perception of the role of the judiciary system, some
improvements were noticed in its performance since the adoption of a set of new procedures in 2008.
These procedures are exemplified® in the following: the appointment of judges and other personnel
to the judiciary according to a set of predetermined and publicized written criteria, the activation of
the Judicial Inspection Department, the strengthened contact with lawyers, civil society institutions
and the general public in order to illicit their feedback and listen to their views and grievances with
regard to the work of the judicial authority.

Furthermore, the new financial and administrative manuals for all courts and departments of the
Supreme Judicial Council, which deal in great detail with the sequencing of proper procedures that
should be followed in the recruitment for vacant posts and personnel promotion and accountability.
A new Media and Information Department was created in October 2008 that started to disseminate
facts and information on the judiciary to the public and interested institutions.

17 An interview conducted on 28/01/2009 with Mr. Jaffal Jaffal, the Legal Advisor at the Financial and
Administrative Control Bureau.

18 Excepts of the speech by Chief Justice and Head of the Higher Judicial Council, Mr. Issa Abu Sharar,
delivered before the Transparency festival that was held on 16/12/2008 by AMAN Coalition on the occasion
of International Day for Combating Corruption
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On the other hand, AMAN developed a Code of Conduct for the judiciary in order to promote the
values of integrity and define the ethical standards expected from and desired for workers in the
judiciary. It aims to promote professionalism and strengthen mutual trust between citizens and the
judicial system. These procedures were put in place to enhance the transparency of the working
environment. Moreover, a joint effort between AMAN and the Supreme Judicial Council is launched
with the aim of developing a Code of Conduct for judges in line with the United Nations Convention
against Corruption (UNCACQ).

The Public Prosecution: Weak Capacity for Handling Corruption Cases

In 2007, there were only 14 corruption cases out of a total of 128 cases presented to the Public
Prosecutor (11% of the total), on which only 4 have made it to court. In the first nine months of 2008
however, only 11 cases out of a total of 81 total cases (also about 11% of the total) were related to
corruption but only 2 of these 11 were referred to courts'. A closer look at the nature of these cases
reveal the following violations, according to their prevalence: misuse of public offices for private
gains, abuse of trust, embezzlement of public funds, bribery, fraud circumvention of law for private
gains, and money laundering.

The following criticisms pertain to the role of public prosecution in the fight against corruption:

1. The presence of several corruption cases that are still open, or pending referral to a court,
lingering at the Public Prosecutor Office in Gaza ( which is closed since June 2007 after Hamas’
seizure of power and public institutions) for various reasons. According to prosecutors, this is
due to: a- incomplete evidence; b- prolonged absence of the accused outside the country; c-
incomplete procedures to lifting of immunity of some public official including a case involving
13 people who held senior executive positions. It also worthy to note that some cases have
been pending in courts since 2004.

2. The nonexistence of files or failure of the government to open investigation in corruption cases
well known to the public and/or had caused the PLC to demand the opening of investigation
and punishment of perpetrators. It seems that the government either had not refereed the
accused to investigation or stopped at forwarding such cases to one of the security agencies
such as the Palestinian General Intelligence or Preventive Security Services which apparently
operate a special investigation unit that performs interrogation, investigation and detention
independently, without collaboration. Most of these cases come to closure when forwarded

19 Dr. Azmi Shuaibi — A Briefing on the Cases of Corruption at the Civil Public Prosecution. A speech
delivered before the Transparency festival that was held on 16/12/208 by AMAN Coalition the occasion of
International Day for Combating Corruption.
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to the Prosecution, by making a deal, or are kept in secrecy at these security agencies which
not only carry out investigation interpedently from each other but also do not allow reciprocal
investigation of any of their own members when they get involved in corruption cases.

3. The inability of the Prosecution to call for interrogation security personnel suspected of
participation or named in relation to some corruption cases.

4. The exclusion of cases involving the unlawful disposal and seizure of state land or misuse of
public resources from the category of corruption crimes. This is done despite the fact that these
cases were uncovered and publicly announced, although semi-officially, and reported by the
Administrative and Financial Control Bureau.

5.1t is worthy to note that the majority of the investigated corruption cases were based on
whistle-blowing from the relevant ministries such as Ministries of Finance, Education and
Awqaf. However, initiatives by citizens or employees are still lacking whistle-blowing in person,
despite some direct contributions by employees to obtainment of evidence on corruption, these
groups do not show a willingness to disclose their names which is a sign indicating the lack of
protection of whistleblowers. This also shows the public fear, insecurity and lack of awareness
to the importance of informing authorities about corruption?.

Finally, the role of Public Prosecution is weakened because, under the Code of Criminal Procedure,
No. (3) of the year 2001, it is not permitted to conduct an investigation, or press criminal charges
which the law hinges its prosecute on a civil charge, or permission, or request upon a written or
verbal complaint from the victim or their designated agent.

Investigating corruption: Palestinian Media between Fear and
Incompetence

The media plays a crucial role in fighting corruption as the fourth authority that shoulders the
responsibility of dissemination of information to the public and the monitoring of governmental
activities to uncovering failures, encroachments and violations and their reporting to the public in
a professional manner. Despite the progress achieved in this area as represented in the signing of
the Code of Conduct for media personnel which is a tool for journalists to commit to the ethical
standards in upholding the monitoring role of media including monitoring of spending of public
funds and holding officials and institutions accountable to the public. The responsibility of the media

20 Dr. Azmi Shuaibi - A Briefing on the Cases of Corruption at the Civil Public Prosecution. A speech delivered
before the Transparency festival that was held on 16/12/208 by AMAN Coalition on the occasion of
International Day for Combating Corruption.
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in combating corruption still suffers from a number of problems and impediments that severely limit
its role. The most important of these challenges are?':

1. The lack of self-motivation and incentives for many journalists and media professional to prepare
investigative media reporting that addresses and uncovers corruption. This is due to many
factors such as: the lack of protection for journalists and media personnel especially in light
of the continuing political divide between the West Bank and the Gaza Strip. This contributes
directly to the increased attacks on journalists and media outlets and violations of their right.
These measures have besieged and obstructed the media role to constructive criticism and
effective monitoring of the performance of official institutions in addition to the low wages of
local journalists.

2. The evident professional weakness in conducting investigative journalism which is a particular
journalistic art form of vital importance and critical to the uncovering of corruption.

3. The weakness of Union of Journalists that is responsible to improve their profession and defend
and protect journalists’and their rights from violations and attacks.

Despite all of the above, few attempts by several journalists in 2008 were undertaken to shed light
on some manifestations of corruption and make them well known to the public. Some examples of
such investigative work were published on topics such as expired and counterfeit drugs and food,
and corruption in granting construction licenses in agricultural zones particularly in Marj Ibn Amer.

The Civil Society: Fighting Corruption or Providing New Grounds for More
Corruption

The manifestations of Corruption in the civil society institutions do not differ from those in the
public sector, though less extensive especially in terms of the absence of financial transparency and
the spread of favoritism and nepotism in the hiring for senior positions and determination of their
salaries on the basis of their political or factional affiliations or personal relations.

Regardless of the manifestations of corruption in this sector, the role of NGOs is still responsible to
raise the awareness of civil society and the public of the importance of combating corruption and
urge the government to take serious and effective steps to combating corruption. One way of doing
sois through the stressing the application of codes of conduct for the various Palestinian sectors and
activating the internal control within the civil society institutions. Despite increased number of NGOs
taking part in the anti-corruption activities in 2008, they continue to execute periodic programs or

21 Aninterview conducted on 04/03/2009 with Mr. Muntaser Hamdan, the coordinator of Media Professional
for Integrity and Transparency.
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activities aimed at spreading awareness of the various manifestations of corruption in the society
and the ways to their prevention

Although the year 2007 witnessed the signing of codes of conduct for civil society organizations, their
translation into daily practices has not improved in 2008. About 67% of respondents to the public
poll on the most prevalent forms of corruption NGOs stated that favoritism, Wasta and nepotism
are most prevalent, a percentage that is higher than the results of AMAN's public polls for 2006 and
2007, which reached to 35% and 42%, respectively??. As for bribery, the 2008 poll indicated that
about 14.8% of respondents believed bribery is spread in the NGOs, a percentage that is significantly
higher than the previous polls in 2006 and 2007 where was estimated to 9% and 6%, respectively.

Percentage of Respondents’ Opinions on the Most Prevalent Forms of Corruption
in the Civil Society Sector
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22 Opinion Poll on Corruption in the Palestinian territories in 2008, conducted by Alpha for Research,
Information, and Public Polling undertaken in the period of 6- 10/2/2009 on behalf of AMAN Coalition.
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The Private Sector: Corrupted or Combating Corruption?

Although the private sector has a clear contribution in the preparation of legislations and regulations
concerning Palestinian public affairs though participation in seminars and meetings held for this
purpose. Despite the coordination with the public sector in the formulation of public policies, the
private sector does not play a direct and effective role in the fight against corruption. On the contrary,
it can be said that corruption has increased in some of the private sector’s domain in 2008, especially
with the lack of oversight by the Legislative Council. To indicate such spread, the 2008 opinion poll
on corruption found that 38.5% of respondents who maintained that the private sector has no role
in the fight against corruption compared to 12.5% said that it does =.

With the continued efforts of the National Palestinian Commission and the Palestinian Monetary
Authority to finalize the code of corporate governance in the Palestinian private firms and banks.
Yet there are no specific and agreed upon policies to combating corruption for the private sector
which is increasingly becoming a partner in corruption, specifically in the area of public tenders and
bids?*. Moreover, the private sector already has a code of conduct (professional code of ethics) for
its personnel addressing the staff members who undertake key and sensitive tasks in the firms, such
as accountants, treasures, internal and external auditors. Other codes already exist for those dealing
with the private sector, such as financial auditors, lawyers and engineers, the private sector- through
its representative bodies — does not seem to make special effort to train their workers on such codes
or even make such important documents available to them.

Nevertheless, the private sector has achieved significant results concerning good governance. The
Capital Market Authority and others (the Monetary Authority, Palestine Securities Exchange, the
Companies Controller, Association of Businessmen, the Union of Chambers of Commerce, Union of
Insurance Companies, PALTRADE, Banks Association, Association of Certified Public Accountants, Bar
Association, and academic figures) prepared a code of corporate governance in Palestine, the final
draft of which is posted on the Capital Market Authority’s website for receipt of suggestions and final
comments and feedback before official adoption and enforcement.

Palestinian Elections; Hold or Postpone?

The 2005 presidential elections were held with integrity and transparency which characterized
all phases of the process and the relevant parties. The Central Election Commission- CEC and its
staff have impartially and professionally worked on the management of the electoral process in

23 ibid
24 Aninterview with Dr. Atef Alawneh, President of the Capital Market Authority conducted on 15/3/2009
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accordance with the Palestinian elections law. All reports issued by national and international bodies
affirm that no complaint was registered against the CEC or any of its employees on the ground
of lack of neutrality, impartiality or integrity during the processes of registration, announcement,
objection, ballot casting or counting.

As for candidates, most of them also complied with the law and procedures, except for some
irregularities and violations by some candidates during the campaigning periods, such as: votes
buying for the benefit of certain parties, non-compliance with the rules and limits of financial
expenditure as determined by the law. However, no developments were introduced to the elections
law in 2008 including the penalty of such violations. The situation is the same for the second PLC
elections held in January 2006, where many local and international reports pointed out the integrity
and transparency of the election process and all parties to it.

Political Parties: the Basis for Political Will to Combating Corruption

Despite their role in the creation of political pressure for combating corruption, the effectiveness and
influence of the Palestinian political parties is largely nonexistent in terms of confronting corruption
issues and violations that have marred the public service sector and public funds. On the contrary,
the factional quota system is used to defer these forces from confronting corruption to the point
where these forces have become partners and contributors to the spread of corruption, whether
through the acquisition of monetary and professional benefits or for party members or through the
financial grants and deductions that party leaders obtain from the public treasury for personal and
party purposes. Furthermore, appointments to senior managerial positions are also made on political
bases through Wasta and political quotas (shares) between factions and parties. Senior positions
have developed tradition of being only occupied by high ranking political leaders regardless of their
educational qualification and management experiences.

The significance of creating a national political will to combating corruption by the Palestinian
factions and parties stems from being an essential factor for the application of measures and
procedures adopted by the official and civil parties, and provide them with the “national legitimacy"”.
Party leaders represent also role models to their constituencies and in the eyes of the public. The
Palestinian factions and parties are major players whose conviction and commitment are required
though participation in the government and in the Legislative Council but have not shown any sign
of interest so far.
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The 2008 opinion poll showed anincrement of 18.5% in public perception of the corruption of Political
parties®. This is confirmed by the 2008 governance survey result where 86.7% of respondents in the
West Bank and Gaza Strip believe that corruption does exist in these factions®.

Percentage of Respondents’ Views on the Top 3 Types of Institutions with
widespread Corruption in 2008
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Protection of Whistle-Blowers: Between the Carrot and the Stick

The procedurallegislation in force have not addressed the methods and procedures for the protection
of witnesses, experts and their relatives or all those with connection to them, from any potential
retaliation or intimidation they might face in case they report or testify against criminalized acts
of corruption. Actual protection can take many forms such as physical protection; change of their
residence, or the adoption of special procedures which should be followed in terms of discretion
regarding the disclosure of identities and whereabouts of whistle blowers. When necessary; special
regulation should be made available for witnesses and experts that would enable them to testify
while ensuring their safety through, for example, the use of communication technologies such
as video links and others of appropriate means. Palestinian procedural legislations also lacking in
provision of protection to whistle blowers from abuse of accountability to any person that, in good
intentions and for good reasons, informs the competent authorities of any facts pertinent to acts of
corruption.

25 lbid

26 PCBS, 2009, a press release on the preliminary results of a governance survey in the Palestinian Territories,
2008. Ramallah - Palestine.
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The absence of the necessary legal framework for the protection of whistle-blowers does not negate
the existence of some sort of initiatives designed to achieve similar purposes. For example, AMAN
Coalition has established the Advocacy and Legal Advice Center ALAC with the aim of providing
legal advice to those who report cases of corruption or those wishing to inquire on how to avoid
their involvement in corruption in addition to provision of support to victims of corruption. In some
cases, the Center can help in the preparation of a complete complaint file for lodging to relevant
authorities and following-up with it when necessary. This is done as means of support for citizens who
witnessed or were victims of corruption, so that they can establish cases and hold their perpetrators
accountable. The Center seeks to provide its services thought a hotline and receipt of clients to listen
to their complaints and a website developed to allow for online submission of complaints.

Palestine: An Open Field for External Interventions

Despite the importance of donor funding and grants provided to the Palestinian institutions of
all types, there is no real knowledge or clear indication that these institutions adopt the values of
integrity, principles of transparency and systems of accountability as it rarely publish their financial
and administrative reports, which in itself is an indicator of their lack of transparency that makes it
impossible to hold them accountable. On the other hand, these institutions suffer from the lack of
clarity of those parties designated to follow up with donors. It is important to mention that these
institutions do not allow oversight by any Palestinian party on their operations despite receiving
funds that are allocated to the Palestinian people coupled with intense discretion on their budgets
and expenditures mechanismes.
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++ Issues under the limelight

With the ongoing efforts of AMAN Coalition to reduce the prevalence of corruption and promote
the values of integrity, principles of transparency and systems of accountability, several workshops
were held with various relevant parties and institutions. These workshops shed light on issues in
order to identify solutions to encountered problems ranging from structural or policy weakness to
staff conduct, which may provide a fertile ground for corruption opportunities. The workshops also
aimed at developing recommendations and practical mechanisms that could be relied upon. The
most prominent issues that were discussed are:

Palestine Investment Fund

The interest in Palestine Investment Fund comes from its role in managing public funds. Yet, the
main problem lies in the absence of a special law to regulate its work as stated in accordance with
Article (21) of the Amended Basic Law which stipulates for the establishment of public shareholding
companies by the Executive Power through the promulgation of laws. The second problem is the
absence of an effective regulation for the management of the Fund since the President of the PA and
the Minister of Finance, has the ultimate oversight power which hinders the PLC from exercising its
right in holding the Fund and its director accountable.

One of the most important recommendations made by consensus is the need for the preparation
of a draft law to regulate the operations of the Fund, and ensure transparency in the management
of public funds that is also capable of meeting the requirements of the public control over state
funds.

AMAN has also drafted a special law for the Fund in order to regulate its functions and its relations
to other concerned parties. The draft law incorporates 26 Articles covering the Fund’s name,
independence, and commercial foundations for its management, the general assembly and its
mandate and mechanisms of formation, the Board of Directors and responsibilities as well as the
responsibilities of the executive management of the Fund.

Public Tenders

Some issues emerged in the report prepared by AMAN Coalition on the issuance and execution
of public tenders of works and supplies the most important of which pertain to the regulatory
legislation of this public activity. Additional challenges include the assessment of the performance
of the institutions supervising this process in addition to applied policies; clarity of sanctions in case
of manipulation and abuse of public position; the provisions governing public tenders involving
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a donor or an external party; and the provisions that protect whistle-blowers when the law is
breached.

It was established clearly that the issuance of two separate laws for tenders (one for public supplies
and one for public works) has created some problems or even contradiction in implementation.
As for procedures and mechanisms, it became clear that the tenders committees, including central
ones such as technical committees suffer from an evident deficiency in numbers and type of
required expertise, especially those of high technology. Some problems also exist in relation to
the weak control on public tenders and supplies that is exercised ineffectively by the Financial and
Administrative Control Bureau not to mention the weakness of some technical committees in the
verification of adherence to specifications upon delivery of procured public supplies.

Therefore, some of the main recommendations entail the issuance a unified public tender law that
incorporates both of public works and supplies. Tenders should be based on an objective already
adopted in the annual plans for the various ministries directed by a unified and comprehensive
national developmental vision. All public tenders must be based on allocations made in the General
Budget and the necessity to create a special account for public tenders from which all disbursements
are immediately made as soon as execution is completed. In the areas of monitoring, it is essential to
activate the role of the Financial and Administrative Control Bureau in the oversight and follow up of
public tendering procedures. The Bureau should also incorporate a section on public tenders in their
report. Also, it is important to develop a clear mechanism for dealing with suppliers’complaints and
objections and to provide a clear deterrence and mechanism that become a reference for employees
for reporting corruption or problems during execution of public tenders. Equally, it is important to
activate the role of the external monitoring unit at the Ministry of Finance on public tenders of works
and supplies.

Non-Ministerial Public Institutions

Public institutions face many constraints, the most important of which is the legislative ambiguity
regarding the oversight for many non-ministerial public institutions which contradict with Article
(69) of the Basic Law in terms of formation, subordination and regulation. The Basic Law subordinates
the non-ministerial public institutions to the Council of Ministers, while in reality some of them are
still controlled by the President of the PNA. Further constraints are caused to the absence of a proper
understanding of the concept of administrative and financial independence, as many institutions
misinterpret independence as absolute authority in its management without being accountable to
the general rules that govern the functions of public institutions.

Hence the recommendations are based on complementarities, rather than contradiction, between
the concept of oversight and the concept of administrative and financial independence. Thus,
granting financial and administrative independence does not place institutions above oversight.
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However, the concept of independence is relative and varies from one institution to another,
according to the institution’s need for independence in its operations and tasks which would be
clarified in its own bylaws issued by the Council of Ministers. To rectify the status of public institutions
in accordance with the existing Basic Law, in terms of subordination to the Council of Ministers, also
requires the adoption of transparency, the submission of periodic reports, and the modernization of
accountability systems and methods.

Disposal of Palestinian State Land

The Palestinian state land has been disposed of in various ways since the establishment of the PNA in
1994, particularly in areas A and B under its control in the West Bank and Gaza Strip. The majority of
stateland disposal occurred in Gaza Strip through widespread allocations to many parties and though
swapping state land with privately owned lands by individuals. Other forms of disposal incorporated
their allocation to private investment firms in the areas of agriculture or tourism companies in return
for shares in such investment for the state. Often, allocated lands are used for other purposes that
what was agreed upon and in other cases the allocated land was sold to other parties.

The major problem in this regard can be summed up in the conflicting and chaotic public policies
and procedures whether in terms of objectives, criteria or the manner of state land allocations. This
is reflected in many decisions and cancellations pertaining to allocation and land swaps between
the state and individuals or institutions which often turn out to be the object of dispute over
ownership thus dragging the state into such disputes. Moreover, control and oversight over state
land allocations is absent so does the non-preparation of monitoring reports and their submission to
the competent authorities. For example, there are many allocations of state land for individuals and
security agencies in return for nominal amounts but the fate of many allocations is not known and
whether or not state land was used for the goals they were originally allocated for.

The main recommendations in this regard requires the PNA to halt the allocation of state land until
the approval of a national public policy and to form an enquiry and audit committee for reviewing all
of the previous allocations in both of the West Bank and Gaza Strip, to ensure that they were executed
in accordance with the law and obligate the retrieval of all state land that were misappropriated and
hold accountable all those who took partin it.
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++» Conclusions

After reviewing the state of corruption in the Palestinian territories in 2008, it is possible to conclude
that there is a general weakness in the system of combating corruption despite the few achievements
that were previously mentioned pertinent to each of the sectors. Below is a summary of the main
weaknesses:

Lack of political will to hold senior public figures accountable when involved in corruption cases
(mostly reserved or not investigated completely) constitutes serious impediments to dispelling
the public feeling of lack of seriousness on part of the PNA in combating corruptions or its
intention to hold perpetrators accountable.

The weakness and out-datedness of the legal system with regard to combating corruption
through the criminalization of some acts which remain not criminalized by the Palestinian
laws, such as favoritism and nepotism in addition to the disproportion between the legislated
penalties and the gravity of these crimes.

The absence of an independent Anti-corruption Commission to investigate corruption cases
leaves a room for intervention by political parties in the work of investigation units in the
security services or Public Prosecution, which ultimately impedes the progress of investigation
and referral to the judiciary.

The failure to establish the Anti-graft Commission in accordance with the law - which should
provide an important tool in monitoring public officials' sudden display or illicit enrichment- has
also contributed to undermining the role of official oversight institutions in order to follow-up
public figures, monitor their performance and conduct and refer suspects to official investigation
authorities.

The presence of many difficulties that curtail the role of the Financial and Administrative Control
Bureau from attending to its tasks designated by law, whether the stem from the inadequacy of
material resources and human experience, and cause the failure of parties under the Bureau's
control to furnish the necessary information and data required for the performance of the
Bureau's tasks and functions.

The Economicand Corruption Crimes Department at the Public Prosecution, or the units annexed
to the Preventive Security or General Intelligence services that handled the investigation
in corruption cases so far, is short of many skills and sufficient number of experienced staff,
especially when most of its effort is devoted to other functions such as economic crimes.

In light of the absence of a resorting-to-court culture for the prosecution and punishment of
those who violate the law, reporting of corruption cases remains generally weak. This is so for
many reasons such as the absence of adequate legislation on the protection of whistle-blowers
or compensation of victims of corruption. Also, many crimes of corruption are committed by
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powerful people that intimidate ordinary citizens with the possibility of retaliation and
personal vendetta.

« Lack of citizen’s confidence in the ability and desire of the system to hold the corrupt
individuals accountable which is reinforced by a lot of material evidence given that no
Palestinian official has been brought to justice for acts of corruption, illicit enrichment
and abuse of power and the fact that the enforcement of judicial rulings and sentences
implementation by the executive bodies also remains weak.
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++» Recommendations

1. Recommendations Pertinent to Legislations:

« Itisnoticeablethatthelaw deals with the majority of crimes of corruptionsas misdemeanors
which is inappropriate given the seriousness of such acts. This requires the intervention of
the Palestinian legislature to remedy the situation and rectify this imbalance by upgrading
these acts from misdemeanor to felony met by harsher punishments.

+ In accordance with the prevailing principle in criminal law stating that "no crime or
punishment except by a provision of law," it is noticeable that the penal codes have not
criminalized favoritism and nepotism as forms of corruption. Such as state demands from
the Palestinian legislatures to criminalize and toughen the penalties designated for the
crimes of favoritism and nepotism.

« The legal provisions on the prevention of conflict of interest are scattered in many
Palestinian legislations and are mostly vague. This requires the Palestinian legislature to
develop a special legislation on the prevention of conflict of interest and to illustrate the
concept, its types, and the addressed groups, the mechanisms and means to avoid such
conflict as well as the criminal and administrative penalties ensuing from the conflict of
interest.

« The creation of a governmental commission that assumes the tasks of combating
corruption in all its forms and types. This body should be financially and administratively
independent, and granted all immunity, resources, capacities, and mandates to enable
the execution of the tasks entrusted to it.

« The incorporation of special and clear provisions in the draft penal code designated to
immune the crimes of corruption from the principle of amnesty in the draft Palestinian
Penal code. The law should deny those sentenced for crimes of corruption the possibility
of amnesty, pardon or parole.

« Extension of the statue of time limitations over all crimes of corruption which entails
that the Palestinian legislator should seek to prolong the durations of time during which
charges can be pressed or penalties enforced on all crimes of corruption Crimes. The
same adopted approach in the draft Anti-graft Law should be generalized so that all cases
involving all crimes set forth in the United Nations Convention against Corruption are not
subject to the statute of time limitation.
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+ Amending the Criminal Procedure Code No. (3) of the year 2001 which allows the Public

Prosecution to investigate corruption cases and develop criminal proceedings upon
its initiative without the need for civil complaints or allegations, as an exception to the
general standard for investigation or pressing of criminal suits .

The promulgation and enactment of a special law to govern and regulate financial
disclosures to ensure the elimination of any discrepancies concerning the competent
authority to which these disclosures must be submitted, or where should they be kept,
and the relevant party authorized to view the disclosures when needs arise.

Adoption of the principles of transparency and accountability as a legislative approach
and philosophy in all the Palestinian legislation pertinent to public funds and civil service
starting with a covert provision that publicity, clarity,and open conduct to state authorities.
This should be done through the adoption of various legislations, actions and measures
that explicitly guarantee the free flow of information and their accessibility by the public.
This allows the public opinion, and those with interest in exercising their legitimate right
of accountability and obtainment of clarifications on the various aspects of how people
of power exercise their duties and responsibilities in matters related to bids, tenders and
procurement. To this end, the Palestinian legislatures should redraft the law of general
supplies in a manner consistent with the principles of transparency for the elimination
of corruption opportunities that allow the public to exercise its oversight role on the
performance of government in these regards.

To prepare legislations that address protection methods and procedures that guarantee
the protection of witnesses, whistle-blowers, and those associated with them from
exposure to any kind of pressure or cooptation.

2. Recommendations Pertinent to Public Policies

- To encourage the formation of political will by the Palestinian leadership, especially

the executive authority (President and Government) through the development of an
integrated program for combating corruption which has as a top priority the completion of
investigations in corruption cases referred to the Civil Public Prosecution by the President,
the first Legislative Council, the government and ministries and bring the accused before
the courts.

Review of anti-corruption legislations, including laws, regulations and instructions of
legislative and regulatory nature, in order to assess the extent of their efficiency and the
introduction of legislation and amendments necessary under the Government's legislative
plan within the framework of the medium term reform and development plan and the
timeframe approved for it by the government.
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Give priority and seriousness to the Government's agenda of public policies for the
formation of the Anti-Graft Commission in accordance with the anti-graft law No. (1) of
the year 2005, within a specified time period.

Provide all requirements for the completion of the institutional structure of the Financial
and Administrative Control Bureau in accordance with the provisions of the Bureau's Law
while emphasizing the need for its independence from any influence or interference.

Urge the PNA for the establishment of an independent national commission for combating
corruption, and grant it with the mandates and authorities for the formulation of anti-
corruption policies and plans, keeping in mind similar international experiences in this
regard, while introducing legislative amendments to enable such commission to oversee
the performance of the competent agencies in combating corruption and in financial and
administrative control.

To activate and rehabilitate the Judiciary and Public Prosecution so that they can carry out
their functions and responsibilities in accordance with the law. In this regard, a national
plan for the rehabilitation and development of judicial facilities must be prepared and an
integrated legal system is approved to ensure integrity, impartiality, independence for
the Judiciary and Public Prosecution and enhances the role of government and enable
it, on the basis of its status and role in accountability, to provide technical, financial
and administrative support to promote the concept of impartiality, neutrality and
independence. Alternative means for dispute resolution must be strengthened in order
to ease the burden on courts, solve the problem of judicial backlog, and accelerate the
transfer of cases from the prosecution to court.

To promote the concepts of transparency and accountability, and develop an assertive
anti-corruption culture with no tolerance to the manifestations of corruption, especially
favoritism, nepotism and Wasta, by introducing such culture, ethical principles, concepts
and values of anti-corruption into the educational policies, awareness programs, civic
education and training courses for public sector employees. Employees should be
encouraging to inform responsible authorities of suspected crimes of corruption, while
providing legal protection and lighter penalty for whistle blowers involved in corruption.
To encourage reporting on corruption, special mechanisms of protection and reporting
should be devised to ensure their protection and safety.

To promote transparency in public administration to allow citizens obtain information
on how departments and decision-making processes are organized, and to simplify
administrative procedures, access to reports showing strengths and weaknesses of the
government in public action as well as achievements, failures and obstacles faced by the
public administration.

8
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+ Strengthening the role of media in combating corruption through the adoption of

national media policies based on a democratic vision. A media strategy plan should be
developed in addition to developing a legal framework to regulate the media profession
and unions. The Palestinian Journalists law needs to be enacted in order to guarantee
the journalists’ rights; and freedoms; in addition to their right to access and disseminate
information, the control of funding for media institutions; and raise efficiency through
training and rehabilitation as well as, ensuring freedom of the press and allowing their
access to information sources while grant immunity to journalists for in dissemination
of information and the investigation of corruption that identify the cases and their
perpetrators.

To strengthen the role of civil society institutions as watchdogs on governmental
performance and encourage their role in combating corruption. This requires the
preparation of a national plan in participation of NGO as part of the development and
reform plan based on national agenda. The plan should be consistent with the priorities
and needs of the Palestinian society, and to ensure the prevention of application of donors’
agenda on the expense of the national priorities and development plan. NGOs should be
encouraged to devise self-control mechanisms by endorsing amongst them a designated
neutral party to verify the extent of application of the code of conduct for civil work.

To recommend to the Higher National Committee for Combating Money Laundering,
formed by Money Laundering law in 2007, in order to develop national policies and
achieve a balance between the PA duty in the protection of citizen freedoms and rights,
including the between the PA duties in combating crimes of money-laundering.

To develop specific and declared governmental criteria for allocation of vehicles based
on the needed work and purpose as the fundamental criterion and not as post privilege.
Also, all the allocation for business needs rather than a privilege government. Vehicles
of all kinds should be allocated to the creation of a system for all types of governmental
vehicles that will end the vagueness caused by the multiplicity of government decisions
in this area and repeated cancellations and lack of clarity. The system should include all
the details of the allocation and use of control mechanisms on government vehicles in
civil or security institutions.

To reduce waste of public fund in relation to the use of fuel coupons, through creating a
unified financial system that defines and limits its use by ministries and public institutions,
with no personal privileges for PA staff, leading to fuel savings. This unified system should
be enforced on ministries, public institutions and security agencies in order to facilitate
transparency and monitoring. Fuel coupons should not be distributed on PA staff for
personal use or include transport to and from workplace. The public service should stop
the inclusion of transportation allowance for employees who use government vehicles
and fuel on the personal level.
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« The need for better coordination between donors and Palestinian side for setting forth
the projects' approaches and direction, so as to compromise is reached concerning the
consolidation of priorities between both priorities out of respect of donors to PA’s trend to
adopt transparency when dealing with foreign aid. In addition, there seems to be a need
for donors themselves to adopt in practice transparent procedures for their projects and
programs, while involving the Palestinian side in the monitoring process.
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